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For Release in MORNING Newspapers of Thursday, January 8, 1942

SECURITIES AND EXCHANGE COMMISSION
Washington
SECURITIES ACT OF 1933
Release No. 2754
SECURITIES EXCHANGE ACT OF 1934
Release No. 3111
ACCOUNTING SERIES
Release No. 28

In the Matter of
Proceeding under Rule II (e) of the
Rules of Practice, to determine
whether the privilege of
KENNETH N. LOGAN

FINDINGS AND OPINION
OF THE COMMISSION

to practice as an accountant before
the Securities and Exchange Commission
should be denied, temporarily or
permanently
File No. 4-29-5

ACCOUNTING
Accountant's Certificate
Independence of Accountant
Where accountant certifying financial statements in registration statements filed
with Commission owns securities of registrant of a substantial aggregate value,
the cost of which amounted to an estimated 8% of his net worth, accountant held
not independent with respect to registrant.
Accountant's Certificate
Independence of Accountant
Where accountant, with the knowledge of only two or three members of registrant's
staff, allowed his name to be used in a trading account in the securities of the
registrant, and either approved or acquiesced in procedures which effectively
concealed the existence of such account, held such accountant is not independent
with respect to registrant.
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Financial Statements
Concealment of Material Items by Improper
Classification
Definition of "Accounts Receivable - Trade"
Where funds of registrant are employed in a trading account in registrant's
securities, held such funds not properly classified in financial statement
under items "Subsequent Year Expenditures - Farming Operations" or "Accounts
Receivable - Trade."
SALE OF SECURITIES
Security Trading Accounts in Third Party's Name
Response to items calling for sales of securities by registrant must include
securities sold from stock trading account carried on with registrant's funds,
even though the account is nominally held in a third party's name.
ACCOUNTING
Financial Statements
Reacquired Securities
Where securities of registrant have been bought for registrant's benefit in a
security trading account carried on with registrant's funds, although not in
registrant's name, held such securities must be shown on financial statements
as reacquired securities.
PRACTICE AND PROCEDURE
Accounting
Proceedings under Rule II (e) of Rules of Practice
Where accountant in financial statements filed with this Commission sanctioned
the classification of funds advanced by registrant to a trading account in
registrant's securities under the heading "Subsequent Year Expenditures - Farming Operations" and "Accounts Receivable - Trade," and otherwise concealed the
use that had been made of registrant's funds, held accountant acted improperly
in certifying that he had followed correct accounting procedures, and held further that he was guilty of unethical and improper professional conduct under
Rule II (e) of the Rules of Practice.
Suspension of Privilege to Practice
Proceedings under Rule II (e) of Rules of Practice
Where accountant has certified financial statements filed with this Commission
as an independent public accountant at a time when he was chargeable with knowledge that he was not in fact an independent public accountant, held that such
accountant has engaged in improper professional conduct; and that accountant's
privilege to practice before this Commission be suspended for a period of sixty
days from the date of issuance of this opinion.
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APPEARANCES:
John G. Sobieski, of the San Francisco Regional Office of the Commission.
Wallace Sheehan, for Kenneth N. Logan (Gregory, Hunt and Melvin on the brief).
Grove J. Fink, for Edmunds Lyman.

This proceeding was instituted under Rule II (e) of our Rules of Practice to
determine whether Kenneth N. Logan, a certified public accountant practicing before
this Commission, is lacking either in the requisite qualifications to represent
others or in character or integrity, or has engaged in unethical or improper professional conduct. If we find Logan to be thus deficient, or to have engaged in
such improper conduct, we must then determine whether he should be disqualified or
whether his privilege to appear or practice before this Commission should be denied,
temporarily or permanently. 1/
The charges made against Logan can be discussed under two major heads:
(1) It is alleged that Logan wrongfully represented himself as an independent public accountant in certifying to various reports filed with this Commission by his corporate client, the Union Sugar Company, when as a matter of fact
he was not an independent public accountant with respect to the company;
(2) It is alleged that Logan improperly classified various accounts of the
Union Sugar Company, and by means of such improper classifications misstated the
use that had been made of the company's funds and concealed the fact that those
funds had been used in connection with trading transactions in the company's
own stock. These improper entries, it is contended, made misleading and erroneous not only the balance sheets filed in connection with Union Sugar's financial statements, but also the certificates filed by Logan attesting to the correctness of the accounts and the accounting procedures used therein. Furthermore, counsel for the Commission contends that Logan's personal participation
in the stock transactions constitutes additional proof that Logan was not in
fact independent.

1/ Rule II (e) reads as follows:
"The Commission may disqualify, and deny, temporarily or permanently, the
privilege of appearing or practicing; before it in any way to, any person who
is found by the Commission after hearing in the matter
(1) Not to possess the requisite qualifications to represent others; or
(2) To be lacking in character or integrity or to have engaged in unethical or improper professional conduct."
Practice before the Commission is defined under subsection (g) of Rule II to
"include the preparation of any statement, opinion or other paper by any attorney,
accountant, engineer or other expert, filed with the Commission in any registration statement, application, report or other document with the consent of such
attorney, accountant, engineer or other expert."
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Hearings were held before a trial examiner and his advisory report was duly
filed. The trial examiner found against Logan on both major issues but, in view of
what he deemed to be mitigating circumstances, made no recommendation with respect
to the denial of Logan's privilege to practice as an accountant before the Commission.
Exceptions to the report were taken by both counsel for Logan and counsel for the Commission. No request was made for oral argument before us, and under our Rules of
Practice oral argument must therefore be deemed waived.
Most of the exceptions taken by counsel for the Commission consist of minor
factual corrections and efforts to render more explicit and forceful the findings
made by the trial examiner. Commission counsel's principal ground of exception is
with respect to the trial examiner's failure to make any recommendation for the
denial of Logan's privilege to practice.
The exceptions tendered by counsel for Logan raise more substantial issues.
They are in effect traverses of specific findings made by the trial examiner in
support of his conclusion that the accounting entries were materially improper and
misleading, and requests for positive findings that the entries adequately reflected
the situation. In addition, the exceptions ask for the exclusion of certain evidence, and the elimination of certain findings, relating to Logan's personal stockholdings in Union Sugar.' These exceptions are based on the contention that the
entire issue of Logan's lack of independence (which this evidence was offered to
prove) is irrelevant to the present proceeding, instituted under Rule II (e), and
we therefore think it advisable to deal first with that contention.
The determination basic to our decision to take action under Rule II (e) is
either that the practitioner does not possess "requisite qualifications to represent others" (subsection (1)), or that he is "lacking in character or integrity"
or has "engaged in unethical or improper professional conduct" (subsection (2)).
It may be conceded that, in certain circumstances, an accountant may be lacking in
independence with respect to his client and yet be possessed of the highest professional qualifications and most complete integrity. 2/ When, however, an accountant
who is in fact lacking in independence represents, by his certifications to be filed
with us, that he is independent, we consider that circumstance relevant to the issue
of his character and integrity and the propriety and ethics of his professional conduct, and we sustain the trial examiner's ruling in admitting the evidence. However,
to say that the evidence is relevant to the question of Logan's character and integrity is not necessarily to say that it proves him to be lacking in character and
integrity or to have engaged in improper professional conduct. Thus, if the evidence
showed that Logan in good faith held himself out as an independent accountant, we
should not hold him to be lacking in character or integrity or to have engaged in
improper and unethical professional conduct merely by reason of the fact that he was
found to be not in fact independent. It accordingly becomes our duty to weigh the
relevant evidence and to determine whether, in its cumulative effect, it supports the
conclusion that Logan is lacking in character and integrity, or has engaged in unethical or improper professional conduct.

2/ ". . . any
members of
and do not
ards." A.

inferences of a personal nature that may be directed against specific
the accounting profession depend upon the facts of a particular case
flow from the undifferentiated application of uniform objective standHollander & Son, Inc., 8 S.E.C. 586 (19-41).
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Logan's Holdings of Union Sugar Company's Common Stock - The record shows that
Logan, on each of five separate dates, to wit, April 23, May 14, August 6, 1936, and
October 14 and 20, 1937, bought 100 shares of Union Sugar Company's common stock; on
November 18, 1936, by exercising a subscription right, he bought 39 shares, and on
October 4, 1937, 15 additional shares. Since he never sold any of these shares,
Logan, from October 1937 to the end of 1939, when he terminated his services as
accountant for Union Sugar, owned 554 shares of its stock, purchased at a total cost
of $10,754.14. This latter amount was, on the basis of Logan's own figures, equivalent to about 8 percent of the net worth of himself and his immediate family. 3/ It
is abundantly clear, for the reasons indicated in prior opinions of this Commission,
that the possession of an interest by an accountant in the stock of his corporate
client that is so substantial with respect to the accountant's total net worth is, of
and by itself, sufficient to render the accountant lacking in independence with
respect to that client. 4/
The defense interposed that Logan's 554 shares were but a negligible portion of
the total of 122,718 shares of Union Sugar stock outstanding might be a more relevant
factor if the issue were whether Logan's corporate client was independent of Logan.
However, since the issue we have to determine is whether Logan was independent of
Union Sugar and its management, an equally if not more important consideration is how
large a proportion of his personal fortune was tied up with the destiny of the corporate enterprise.
It is urged in Logan's defense — apparently in support of the claim that he
acted in good faith — that he did not know of the existence of Rule 650 of the
General Rules and Regulations under the Securities Act of 1933, 5/ dealing with the
3/

Logan calculated his total net worth by (1) taking an average of his annual earnings from his accounting business for the three years before and after 1936, (2)
assuming that one-half was the result of his own services, (3) capitalizing the
other one-half at 10%, and (4) adding to Item No. 3 his other forms of investment.
Another indication of the comparative importance of Logan's stockholdings may be
found in contrasting the cost of these stockholdings with his annual auditing fee
from Union Sugar which was, by continuing agreement, $600 plus expenses, plus
relatively small charges for other incidental services such as preparation of tax
returns.

4/ Cornucopia Gold Mines, 1 S.E.C. 364 (1936); Rickard Ramore Gold Mines, Ltd.,
2 S.E.C. 377 (1937); A. Hollander & Son, Inc., 8 S.E.C. 586 (1941); Accounting
Release No. 2, published May 6, 1937.
Further militating against Logan's lack of independence is the fact that he held
these shares in a margin account and had paid in cash only about $6,000; as margin
calls were made, borrowing was resorted to as a means of making up the deficiency.
The necessity for such borrowing placed Logan in a position still further removed
from the objectivity requisite for an independent accountant. It should also be
noted that the acquisition of these 554 shares was the result of 7 different
transactions spread over a period of 18 months, during which period Logan was
enlarging his interest in the corporation and his consequent susceptibility to
pressures deriving from his position as a stockholder.
5/

Rule 650(b) reads as follows:
"The Commission will not recognize any certified accountant or public
accountant as independent who is not in fact independent. An accountant will
not be considered independent with respect to any person in whom he has any
substantial interest, direct or indirect, or with whom he is connected as an
officer, employee, promoter, underwriter, trustee, partner, director, or
person performing similar functions."
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qualifications of independent public accountants, until on or about November 1, 1937,
and that he purchased no stock after that date. It is also pointed out that Logan
made his certifications to Union Sugar's 1936 and 1937 annual reports on Form 10-K
on May 10, 1937, and on April 29, 1938, respectively, and that Accounting Release
Ho. 2, the first authoritative general pronouncement of this Commission dealing
solely with the disqualifying nature of an accountant's ownership of a substantial
interest in a client, was not released until May 6, 1937. 6/ The inference that we
are presumably asked to draw is that the requirements of the Commission with respect to certifications by independent public accountants were in advance of what
a member of the accounting profession should be chargeable with knowing, independently of explicit clarification by this Commission.
We do not find that we can draw that inference. In the first place, any common
sense interpretation of the word "independent" would have covered Logan's case. Had
there been any doubt in Logan's mind as to the meaning of the requirement for certification by an independent public accountant, the General Rules and Regulations, our
opinions, and informal advice of our staff would have been available to Logan at any
time he requested them. Furthermore, it should be pointed out that Logan engaged in
stock transactions, both directly in his own behalf and indirectly as a dummy for
the Union Sugar Company, subsequent to the time that Accounting Release No. 2 was
issued; and, more important, that he continued to hold himself out as an independent
public accountant in the 1937 Form 10-K annual report of the company and in amendments to the 1936 Form 10-K annual report, both of which were filed after the date
of Accounting Release No. 2. 7/

6/ Counsel also urges that our most recent opinion amplifying the concept of
independence, A. Hollander & Son, Inc.. 8 S.E.C. 586, was not decided until
February 6, 1941. This suggestion overlooks the fact that there are at least
two opinions, issued several years prior to the Hollander case, in which we
enunciated the proposition that possession by an accountant of a substantial
amount of his client's stock precludes him from being independent, Cornucopia
Gold Mines. 1 S.E.C. 364 (1936); Rickard Ramore Gold Mines. Ltd., 2 S.E.C. 377
(1937).
7/ Accounting Release No. 2 was given wide publicity in the June 1937 issue of the
Journal of Accountancy, which is sent to all members of the American Institute
of Accountants (of which Logan has been a member since 1937) and which is
widely read by non-member accountants as well. Logan's original certificate
to Union Sugar's Form 10-K report for the period ended December 31, 1936, was
dated April 30, 1937 (before the issuance of Accounting Release No. 2 ) , but
subsequent amendments thereto were filed on January 4, 1938, and September 16,
1939. The Form 10-K report for the year ended December 31, 1937, was certified
by Logan on April 25, 1938, and subsequent amendments were certified on April
18, 1939, and September 16, 1939. These dates are even more significant when
it is borne in mind that Logan testified that he kept currently informed of this
Commission's accounting regulations, a claim which seems to be supported by his
rather detailed references to the Instruction Book for Form 10-K as a justification for his treatment of the items to be considered in the next section of this
opinion.
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Our conclusion that Logan was properly chargeable with notice of the requirements of this Commission for Independence on the part of certifying accountants is
reinforced by the fact that the great importance of preserving an accountant's
independence, and the adverse effect which ownership of a client's securities has
upon such independence, had been the subject of considerable discussion by the
accounting profession prior to the issuance of Accounting Release No. 2. 8/ There
is nothing in the record to suggest why Logan should not have been aware of the
interest of the accounting profession in this topic. He had practiced public
accounting continuously since 1914, except for one year, and had been a certified
public accountant in California since 1922. Not only had he taken preliminary law
courses at the University of California, but his general testimony indicates him to
be a man of considerable intelligence, and renders it unlikely that he should not
have been aware of the fact that he was not, at the time he certified Union Sugar
Company's annual reports, in fact independent.
The case against Logan's independence is made even more conclusive by what
remains to be said concerning his participation in further stock transactions,
initiated at the same time as his personal stock account but, according to the
testimony, carried on not in his own behalf but as a dummy for the Union Sugar
Company, and his accounting treatment of these transactions.
The Kenneth N. Logan Special Account - The second major impropriety of which
Logan is alleged to have been guilty derives from his activities in concealing the
fact that over a period of 21 months, from September 1936 to May 1938, Union Sugar
Company's funds were used to carry on a trading account, in Logan's name, in its
own securities. 9/ The circumstances surrounding the inception of this account are
particularly illuminating because they illustrate how closely identified Logan was
with the management.
When the Union Sugar Company resumed factory operations in 1934 after a shutdown that had commenced in 1927, it secured open credits from one Los Angeles and
one San Francisco bank. When the vice president of the Los Angeles bank told
Edmunds Lyman, the president of Union Sugar at that time, that the bank had been
criticized for allowing the loan to Union Sugar to become frozen, the company's

8/ See American Institute of Accountants, Rules of Professional Conduct, Resolution
Adopted October 15, 1934; Sterrett, Professional Ethics, Twentieth Anniversary
Year-book of the American Association of Public Accountants (1907) pp. 108, 117;
Montgomery, Auditing Theory and Practice (1st ed. 1912), pp. 18-19; May, The
Accountant and the Investor, appearing in Ethical Problems of Modern Accountancy
(1933), pp. 38-9. See also Hurdman, Ethics of the Accounting Profession. 72
Journal of Accountancy 412, 420 (194l).
9/ During this period, a total of 8,925 shares were bought for the account and 7,725
shares were sold, leaving a balance of 1,200 shares when the account was transferred on May 16, 1938, to Edmunds Lyman Account No. 2. With the exception of
500 shares sold subsequently to November 10, 1937, all of these transactions took
place at prices ranging from 2l½ to 28½. The peak of trading in the account may
be said to have been reached on November 10, 1936, when the account was long
2,715 shares. At that time, in addition to $35,000 which had been advanced by
Union Sugar, the account showed a debit balance of $34,603.50.
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board of directors cast about for a method of financing that would enable them to
retire the bank loans. Logan & Logan, Kenneth N. Logan's accounting firm, was asked
by the board to suggest possible means of placing the company's capital structure on
a more permanent basis. Pursuant to this request, Logan and Lyman discussed with
Charles Blyth, a San Francisco investment banker, the matter of issuing more common
stock. Blyth told them that the expenses in connection with such an issue would
amount to about $20,000, and advised that the company's refinancing be accomplished
by converting the company's preferred stock into common. This advice was relayed
back to the board of directors, who thereupon asked Lyman and Logan to review the
possibilities further. Acting pursuant to the board's instruction, Lyman and Logan
held conferences with representatives of this Commission, who informed them that the
issuance of subscription rights to the common stockholders and the conversion plan
would require registration under the Securities Act of 1933. Cross, the attorney
for Union Sugar, and Logan prepared the data required in order to (a) amend the
articles of incorporation of the company so as to permit the conversion of the
preferred, (b) obtain the consent of the Corporation Commissioner of California to
the conversion, and (c) file the appropriate form for the registration of the proposed issue under the Securities Act.
Thus far Logan's activities had been specifically authorized and directed by
the board of directors of the company, and had involved collaboration with the
company's attorney. Thereafter, both the board and the company's attorney dropped
completely out of the picture, and Logan became the associate of the president of
the company in stock transactions of dubious import to which only two or three insiders were privy. In July or August 1936 a conference took place in the office of
Holmes, the secretary-treasurer of the company, at which were present, in addition
to Holmes and Logan, Lyman, the president, and Braverman, one of the directors and
now deceased. 10/ According to the testimony of Logan and Lyman, Braverman, relying
on the good prospects of the company, 11/ suggested that it could reimburse itself
for the expenses of the whole recapitalization program, which it was estimated would
amount to between $6,000 and $8,000, by purchasing the company's common stock and
holding it for a rise in the market. There was testimony to the effect that one of
the parties present at the conference expressed the opinion that the account could
not be carried in the company's name, on the ground that there was a legal prohibition against the company trading in its own stock. Despite apparent qualms about
the propriety of the transaction, Lyman, who had consulted outside brokers as to
its validity, did not consult Cross, the company's attorney. Logan testified that

10/ Logan was not sure whether Martin, the assistant secretary and treasurer of
the company, had been present, but there seems to be no evidence in the record
impugning Martin's testimony that he was not there and knew about the account
only in a vague way.
11/ Braverman felt that there was in prospect a good sugar year and the possibility
of oil development on the company's property. In addition, the recapitalization
plan would relieve the company from the burden of the interest payments on its
bank loans, its current cumulative dividend, obligations on the preferred stock
and its liability for accrued preferred dividends.
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it was also felt to be undesirable to have the trading account in the name of an
officer of the company, since the purpose of the account might be misinterpreted if
an officer's name were used. That there was considerable uneasiness about the entire plan of trading activity is, in our mind, conclusively evidenced by the decision
reached at this four-man conference (and never communicated to the board of directors) to place the account in the name of Kenneth N. Logan rather than in the name
of the company or one of the company's officers. 12/
It is not within the purview of the present proceedings to unravel the motives underlying this transaction 13/ or to inquire into the California law relating to such trading by a corporation in its own securities. ,14/ It is sufficient for us to say that a decision to employ a corporation's funds in extensive
stock trading activities is unquestionably one which, regardless of considerations
of legality, 15/ would normally be referred to the company's board of directors or
the company's counsel, and Logan should have realized that fact. Apart from the
general presumption that a corporation is not established for the purpose of trading
in its own stock, there were several unusual and unexplained circumstances that
should have indicated to Logan the dubious propriety of the proposed plan of trading activity.
In the first place, it is difficult to understand why, after Logan and Lyman
had reported back to the board on alternative refinancing plans and the costs
thereof and had secured approval to go ahead with this particular recapitalization
plan (which the board must have known could not be self-financing), the president,
treasurer, and a single director of the company should have assumed sole and unguided responsibility for meeting the expenses of the recapitalization plan, without consulting the company's counsel, a fellow director. It is also strange that
no one present at the conference thought of the necessity of any documents to
protect the company in case the account suffered a loss. Even without the hindsight realization that the account actually did culminate in a loss, the excuse
that loss was not contemplated on the account is obviously inadequate. 16/ Logan,

12/ Lyman testified that Logan volunteered his name for the account, but Logan
denies this.
13/ Holmes testified that the trading account was entered into in order to keep
the market up, but the implication that stabilization was the motive for the
account was repudiated by both Lyman and Logan.
14/ Logan testified that there was no discussion of the legality of a company
acquiring its own shares; he also testified that he recalled that the California
Code said that such shares could only be purchased from available surplus but
that Union Sugar had such a surplus.
15/ Cf. Levy, Purchase by a Corporation of Its Own Stock, 15 Minn. L. Rev. 1, 8,
15, 22 (1930); In re Tichenor-Grand Co., 203 Fed. 720 (S.D.N.Y. 1913);
Dacovich v. Canizas, 44 So. 473, 474 (Ala. 1907); Dupont v. Dupont, 242 Fed.

98 (D. Del. 1917).
16/ Also not adequately accounted for in the record before us is the disposition
that would be made of any surplus profits above the $6,000 or $8,000 necessary to cover the recapitalization expense. Lyman testified that such surplus
(Continued)
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by his own testimony, appears to have realized the dangerous nature of the transaction, for he apparently imposed three conditions on the use of his name: (1) that
he would have no personal responsibility for buying or selling the securities in
the account, since he was busy and in no position to follow the trend of the market;
(2) that all records pass through his hands to the offices of Union Sugar; and (3)
that neither he nor the company would be out-of-pocket on any expenses. In response to this last condition, Lyman stated that he would personally guarantee the
account both to Logan and to Union Sugar, We are of the opinion that no independent
accountant would have lent his name to a transaction which so obviously required
corporate authorization without procuring that authorization, on the flimsy rationalization (advanced by Logan) that obtaining corporate approval would be inconvenient. Furthermore, the secrecy with which this transaction was inauguarated is
irreconcilable with Logan's later testimony that he assumed the account was an open
company matter.
The evidence which we have outlined with respect to the initiation of the trading account indicates that Logan was not independent but was under the domination
of the management. As a matter of fact, it would be even more accurate to say that
he was under the domination of one or two members of the management, Lyman's
guarantee to Logan that he would suffer no loss from allowing his name to be used
in the account emphasizes the extent to which Logan was under obligation to Lyman
and was removed from the position of accountability for his acts that is necessary
for an independent public accountant, 17/ In this state of affairs, Logan was
not only not preserving the requisite position of impartiality between the management and the stockholders, but was an accomplice of one or two members of the
management in a transaction putting the parties privy to it in a position of potential conflict with the stockholders of the enterprise and the rest of the management, 18/
Not only was the Kenneth N. Logan Special Account initiated with the idea in
mind of concealing, from the stockholders and the board of directors of the company, the speculative use that was being made of the funds of the company, but
the mechanics whereby the account was conducted and the manner in which it was
16 cont'd/ profit was all to inure to the company, and that this would be accomplished by Logan doing additional work for the company and not billing the company for same, but instead retaining the excess profit on the trading account,
Logan contradicted this testimony,
17/ See A. Hollander & Son, Inc., 8 S.E.C. 586 (1941); S.E.C. Accounting Release No.
22, March 14, 1941.
18/ "The importance of independence is emphasized when there may be apparent conflict of interest between management and stockholders, or between classes of security holders; the auditor must be independent to insure his arriving at an
unbiased opinion in the face of conflicting interests. His duties may often
necessitate differing strongly with the management regarding the accounting
treatment or presentation of an item or transaction; in extreme cases the reporting of irregularity or outright dishonesty in his task. Such duties cannot
be performed to the best advantage of either the client or the auditor unless
the latter is truly independent," Montgomery, Auditing Theory and Practice,
(6th ed. 1940), p. 18.
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recorded on the company's books were calculated to keep up the concealment indefinitely. 19/ In those mechanics and in that scheme of recording Union Sugar's funds, Logan
was a necessary actor. Checks, for example, were deposited in the Kenneth N. Logan
Special Account by a circuitous route. Lyman would have a check drawn by Union Sugar
to the order of Logan; Logan would deposit Union Sugar's check in his personal banking
account; and Logan would then draw his personal check to the order of Leib, O'Connor
& Co., the brokerage house with which the account was held. Logan never informed Leib,
O'Connor about the company's interest in the account because, according to him, he was
a pure dummy and Lyman was to give the instructions to Leib as to how to proceed; Lyman
did not recall that Leib was advised that the funds came from the company. It appears,
as a matter of fact, that Leib really ran the account and that Lyman paid no attention
to it. Regardless of whether Leib did or did not know the source of the funds for the
Special Account, it is clear that the roundabout method whereby the funds were deposited
in the account was calculated to conceal from the company's management and its stockholders (other than the insiders) the fact that the company was engaged in extensive
activity in its own stock.
The evidence further established that the vouchers pursuant to which the checks
to Logan were drawn were marked "a/c Services," a notation calculated to give the
impression that Union Sugar had issued the checks to Logan as compensation for his
accounting services. Logan testified that he did not know of this misleading notation
until it was called to his attention about March 1940. 20/ The evidence is to the effect that the checks and vouchers were prepared by either Holmes or Martin at Lyman's
request. Under the circumstances of this case it is not necessary for us to determine
whether Logan in fact knew of the way in which the vouchers were drawn. 21/ The fact
that the secretary-treasurer, or assistant secretary-treasurer, of the company should
have uncritically placed these notations on the vouchers in question, merely because
they were so requested by the president of the company, emphasizes once more the need
for having accounts audited by an accountant in fact independent and not susceptible
to such intramural pressure.

19/ Apparently knowledge of this security trading was not brought home to the company's directors (other than the insiders) until the company's annual meeting
in 1938, when, by reason of the disclosure of these transactions, Lyman was
forced out of the presidency. It was not until April 1940 that there was a partial
repayment of the $23,000 still due the company, with Logan and Lyman paying $5,500
apiece. Lyman's note of $12,000 for the balance was paid off with interest on
May 31, 1940.
20/ At another point in his testimony, Logan testified that he was not aware of the
existence of these vouchers until confronted with them in the present hearing,
which would place the time of his awareness about a year later.
21/ Watrous, the member of Logan's staff who apparently handled most of the detail
on the Union Sugar audit and affixed the Logan firm auditing stamp on the vouchers,
was consequently in a position where he should have noted the voucher notations.
However, he had contradictory and unsatisfactory explanations for his failure to
notice them.
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According to Logan's testimony, when the issue first arose as to how Union
Sugar's checks to Logan should be entered on its voucher and disbursement record,
the checks were, on Logan's instructions, distributed to an account labeled "Betteravia
Suspense Account." 22/ The justification for distributing these funds in the
Betteravia Suspense Account will be discussed later, but it should be noted here that
this was the only suspense account which the company had on its books and that there
was nothing to apprize anyone that the account covered items not connected with the
ordinary business operations of Union Sugar Company, i.e., the production of sugar.
Distribution to this account obviously had the effect of concealing the fact that company funds were being used to carry on stock market transactions. Logan himself admitted that one would have to go to the supporting evidence or documents, i.e., the
confirmation slips as to purchases and sales and the monthly statements which were received from Leib, O'Connor & Co., to find out that Union Sugar's monies were being
used to conduct stock exchange transactions. It is our view that trading in its own
stock was so foreign to the ordinary corporate endeavors of the company that its accounts should have unequivocally reflected the fact that the corporate funds were
employed in such an enterprise.
Still another thread in the curtain of concealment woven around this transaction
is supplied by the treatment of this item in the company's financial statements. The financial statement accompanying the company's report to us for the year
ending December 31, 1936, carried these advances out of Union Sugar funds, then totaling $35,000, under the heading "Subsequent Year Expenditure - Farming Operations."
Later financial statements filed with us in connection with the Form 10-K reports for
the years ending May 31, 1938, and May 31, 1939, carried this item, then totaling
$23,000, under the heading of "Accounts Receivable - Trade." 23/ The business of the
company was the production of sugar. In our judgment, neither entry constituted an
honest effort to apprize current stockholders or potential investors that the funds
therein referred to were in fact being used to carry on a speculative stock trading
account.
In addition, on the hypothesis adhered to by Logan that the Kenneth N. Logan account was Union Sugar's account carried on for its own benefit, sales of securities
made from that account should have been listed under Item 12 of Form 10-K, requiring
information as to all sales of securities by the registrant unless insignificant in
amount. 24/ This was not done. Proceeding on the same hypothesis, the securities

22/ This account, which had been on the company's books for some time and derived
its name from the branch office of the company at Betteravia, California,
included rentals, salaries, and other items relating to the ranch and factory
operations of the company.
23/ The financial statement for the year ending December 31, 1937, does not cover
this item at all, ostensibly because the advances were liquidated by some yearend transactions, the dubious accounting treatment of which is discussed at
pp. 14-15, infra.
24/ That Logan actually considered these shares to be Union Sugar property is
evidenced not only by his direct testimony, but by his further testimony that
the amounts advanced to the account could not be classified as amounts due
from officers, because they were in no sense loans to those officers but were
direct company transactions.
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which were bought for the Kenneth N. Logan account should have been shown on registrant's balance sheets as reacquired securities. 25/
Logan has urged, and still rests on, the following defenses for these accounting treatments which we have found in their entirety to constitute a complete course
of concealment:
(1) With respect to the roundabout method whereby the checks were issued:
That he was a pure dummy acting pursuant to instructions;
(2) With respect to the misleading "a/c Services" on the vouchers: That
he did not see those vouchers until 1940 or 1941; 26/
(3) With respect to the entries in the Betteravia Suspense Account: That
the stock trading activity was a continuing transaction intended to reduce capitalization expenses, and that until the transaction had been liquidated and it
could be determined whether it would result in profit or loss, the item had to
be placed in a suspense account. The Betteravia Suspense Account was the only
suspense account on the company's books and it was therefore utilized;
(4) With respect to the financial statement accompanying the 1936 report:
That he had originally intended to enter the item under a heading entitled "Subsequent Year Expenditures and Farming Operations" (emphasis supplied), and that only
lack of space had induced him to substitute a dash for the word "and"; 27/
(5) With respect to the entering of these advances in subsequent financial
statements under "Trade Accounts Receivable": That the situation had by this
time changed in that the likelihood of a profit was remote. The account was
awaiting liquidation and the company was entitled to reimbursement. The only
item specifically enumerated in the Instruction Book for Form 10-K under which
Logan felt these advances could be placed was the item relating to trade accounts
receivable. Although Logan admitted that he would now add an explanatory footnote or clause describing the specific nature of these advances, he still felt
that he had classified the account properly since, in his view, any account the
purpose of which was to create a profit could be described as a trade account;28/

25/ See Instruction Book for Form 10-K, pp. 16, 18-19. Cf. Regulation S-X, Rule 3.16;
American Institute of Accountants, Examination of Financial Statements (1936),
pp. 28-9; Montgomery, Auditing Theory and Practice (6th ed. 1940), pp. 350-354.
26/ Martin, the assistant secretary and treasurer of Union Sugar, testified that
these notations had been made either by Lyman or pursuant to Lyman's instructions
within a day or so after issuance of the checks. Watrous, Logan's employee, who
affixed the Logan firm auditing stamp to the vouchers and should have noticed
the entry, testified that he noticed nothing.
27/ In the annual report of the company, unlike the report filed with this Commission,
the word "and" was actually inserted. Even assuming a typographical lapse here,
however, inasmuch as $35,000 out of the $45,000 total constituting this item
covered advances made exclusively for stock exchange transactions, the reference
to "farming operations" still impresses us as an inaccurate and misleading description of the funds in the Special Account.
28/ Martin testified that he believed trade accounts to cover only accounts connected
with the sugar business. We think this view is clearly the correct one.
Montgomery, Auditing Theory and Practice (6th ed. 1940), p. 105; Kester, Advanced
Accounting (3d ed. 1933), pp. 119-120; Couchman, The Balance-Sheet (1924), pp. 61-2.
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(6) With respect to the failure to list the securities sold from the account under Item 12 of Form 10-K: That he thought the item applied only to
new issues; and
(7) With respect to the failure to list the securities bought in as
reacquired securities: That they were not permanently reacquired but were
bought only with the idea in mind of making a temporary profit.
We must confess that these justifications impress us as disingenuous, highly
technical, and, for the most part, implausible. 29/ The transactions whereby the
company's funds were used in stock trading have been traced through their major
bookkeeping and accounting stages; it appears that in each of those stages the
records of the transaction were kept in such a way as to conceal the use made of
corporate funds from all but two or three corporate insiders; and the same accountant is directly implicated in all but one or two of those stages. On the evidence before us, we think it clearly demonstrated that the accountant was a conscious ally of the insiders in a deliberate attempt to conceal the use that had
been made of the company's funds. 30/ That demonstration becomes even more conclusive when we bear in mind the fact that in his subsequent amendments to the
company's earlier reports and in the financial statements for the years ending May
31, 1938, and May 31, 1939, when he admittedly knew the true facts, Logan did not
make the appropriate corrections. Such an ally of the management cannot be said
to be an independent public accountant, and we must conclude that Logan acted
improperly in thus concealing the true nature of these advances.
There is still another circumstance in connection with this account which
must be considered together with the other evidence in the record bearing on
Logan's cooperation with Lyman in concealing the fact that the account had been
opened and the nature of the subsequent transactions in it. Lyman had, at the
end of 1937, in response to Logan's request and with the help of a $1,500 contribution by Logan, caused checks totaling $39,000 to be issued to Union Sugar ostensibly for the purpose of repaying in full Union Sugar's advances to the trading
account as of December 31, 1937. 31/ Immediately thereafter, because the source
(Lyman's father) from which Lyman expected the cash to cover the above-mentioned
29/ We must stress once more that our specific instructions are but minimum requirements and that there is incumbent on the accountant the obligation of
making adequate disclosure of all transactions that deviate from the norm.
"The information specified in these instructions shall be furnished as a minimum requirement, to which the registrant may add such further information as
will contribute to an understanding of its financial condition and operations."
Instruction Book for Form 10-K, p. 13, D.
30/ As Circuit Judge Learned Hand has said in a recent case discussing whether a
number of. questionable accounting entries might properly justify an inference
of bad faith on the part of the accountant effecting such entries: " . . .
logically the sum is often greater than the aggregate of the parts, and the
cumulation of instances, each explicable only by extreme credulity or professional inexpertness, may have a probative force immensely greater than any one
of them alone." United States v. White (C.C.A. 2d, 1941), decided December 1,
1941. See also Castle v. Bullard, 23 How. 172, 187 (1860).
31/ $24,000 of this amount was paid in two checks for $12,000 each, dated December
30 and December 31, 1937, respectively; the other $15,000 had been paid on
October 8, 1937.
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checks failed him, Lyman caused Union Sugar to issue checks to his own order, one
dated January 3, 1938 (the first business day of the new year) for $12,000, one on
March 17, 1938, for $6,000, and one on March 31, 1938, for $5,000. These checks
had the effect of restoring the status quo (to the extent of $23,000) obtaining
just before the end of the year, i.e., there was left still tied up in the Kenneth
Logan stock account $23,000 of Union Sugar's funds. These transactions were entered
in a special account labeled Betteravia Suspense Account No. 2.
Here again there was nothing to show the relationship that this item bore to
the Kenneth N. Logan stock trading account. In connection with the verification
of balance sheet items, customary auditing practice calls for the, review of transactions recorded in the voucher and disbursement record subsequent to the balance
sheet date, including a particular scanning of cash entries and checks dated the
first few days after the close of the accounting period. Such a review during the
course of the December 31, 1937, audit would have disclosed the $12,000 check of
January 3, 1938. However, the testimony is that Logan ft Logan did not check the
cash records at that time to determine whether any so-called "overlap" items appeared and so did not become aware of these items until it performed its audit for
the period ending May 31, 1938. 32/ As it was, according to Logan's testimony,
these checks did not come to his attention until the end of July or August 1938
when Watrous, his employee, in the course of reconciling the company's books, came
across them in connection with the January to May 1938 audit. 33/ To the extent
that the accounting firm of Logan ft Logan did not engage in this precautionary
check, its certificate that appropriate accounting procedures were employed was
subject to qualification, and we believe that its statement that it had verified
cash and bank balances was not justified without some additional explanation. 34/
Even if we accept Logan's testimony that he was not aware of these checks until
July or August 1938, there is no explanation of his failure to disclose the irregularity in the certifications made subsequent to that date.
CONCLUSION
Logan's personal stockholdings in the Union Sugar Company and our analysis of
the history of the Kenneth N. Logan Special Account clearly show that Logan was not
an independent accountant with respect to the Union Sugar Company. We find that
Logan was not an independent public accountant at the time he certified the financial statements filed with us and that he was aware that his representations of
independence were untrue and improper. Over and above the impropriety of these
misrepresentations, we find that the entries on the company's ledger records and
financial statements were part of a concerted effort to conceal from the board of
directors and stockholders of the company and the general public the fact that
funds of the company were being used for the purpose of carrying on trading transactions in the company's own stock. Logan was responsible for almost all of those
entries and had a major part in that concealment. We hold, therefore, that he
acted improperly in sanctioning the misleading entries recorded on the company's

32/ The defense advanced by Logan was that procedures which would reveal such
"overlap" items were not followed in this case because Logan ft Logan carried
on a continuing audit of the accounts of Union Sugar.
33/ Even Holmes, chief financial officer of the company and its employee for 34
years, did not know about the issuance of these 1938 checks, which circumstance
presents additional evidence as to the company's need for a public accountant
whose status of independence was entirely clear.
34/ Accountants' Handbook (2d ed. 1940), p. 222.
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books and in certifying that the company had followed correct accounting procedure when, as a matter of fact, he knew that it had not done so. 35/
Under the circumstances, we find that Logan engaged in improper professional
conduct within the meaning of Rule II (e) of our Rules of Practice. In view of
Logan's prior good character and reputation, and in view of mitigating circumstances present in this case, the trial examiner made no recommendation for the
denial of the privilege of respondent to practice as an accountant before this
Commission, It has been pointed out that, compared with the extent of the business of Union Sugar, which amounted to several million dollars a year, the total
amount invested in the Kenneth N. Logan Special Account appears slight, 36/
Furthermore, Union Sugar Company has been fully repaid by Logan and Lyman, so
that it cannot be said that it has suffered any loss through their conduct, Logan
has paid out, personally, approximately $7,250 and has lost the accounting business of Union Sugar Company, It was not established by the evidence that Logan
intended to profit personally from the account, and there is no evidence contradicting his statement that he relied in good faith upon Lyman's guarantee that he
would make good any loss that might otherwise be suffered by the company. No
evidence has been produced to indicate that Logan has been guilty of other improprieties than the ones discussed in this opinion, and two uncontradicted character
witnesses have testified to his general good character and reputation.
We think that the record demonstrates beyond question that Logan's conduct
in the transactions described herein was grossly improper. We attach great importance to the requirement that financial statements filed with us be certified
by independent accountants and that certifications by such accountants state the
truth. Nor can we condone the studied concealment of the use made of a company's
funds, merely because it involves a relatively small amount of money. 37/ However, we do agree with the trial examiner that Logan has already been Heavily
punished by the aftermath of his acts, and we think that we may properly take that
fact and the fact of Logan's prior reputation for good character into consideration in making our final determination herein.
We hereby order, pursuant to Rule II (e) of the Rules of Practice, that the
privilege of Kenneth N. Logan to appear and practice before this Commission, in
any way, be suspended for a period of sixty calendar days from the issuance of
this opinion,
By the Commission (Chairman Eicher, Commissioners Healy, Pike, Purcell, and
Burke).

(SEAL)

Francis P. Brassor,
Secretary,

35/ Montgomery, Auditing Theory and Practice (6th ed. 1940), p. 454.
36/ $39,000 of the company's funds were used in the account; in addition, there
was a debit balance in the account which amounted to $34,603.50 at the peak
of the trading on November 10, 1936.
37/ Cf. In re Ball, 184 App. Div. 18, 171 N.Y.S. 489, 493 (1919); In re Steinberg,
193 App. Div. 502, 184 N.Y.S. 450 (1920); In re Hendrick, 229 App. Div. 100,
241 N.Y.S. 50 (1930); Joseph H. Van Dorn, 3 S.E.C. 267, 272 (1938).
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UNITED STATES OF AMERICA
BEFORE THE SECURITIES AND EXCHANGE COMMISSION
At a regular session of the Securities and Exchange Commission,
held at its office in the City of Washington, D. C.,
on the 7th day of January, A. D., 1942.

In the Matter of
Proceeding under Rule II (e) of the
Rules of Practice, to determine
whether the privilege of
KENNETH N. LOGAN
to practice as an accountant before
the Securities and Exchange Commission
should be denied, temporarily or
permanently

ORDER SUSPENDING
PRIVILEGE OF
APPEARING OR
PRACTICING BEFORE
THIS COMMISSION
FOR SIXTY DAYS

File No. 4-29-5

The Commission having instituted a proceeding pursuant to Rule II (e) of the
Rules of Practice to determine whether Kenneth N. Logan should be disqualified or
denied, temporarily or permanently, the privilege of appearing or practicing before
it; and
A hearing having been held after appropriate notice; an advisory report having
been filed by the trial examiner; exceptions thereto, and briefs in support of such
exceptions, having been filed; the record in this matter having been duly considered;
and the Commission having this day filed its Findings and Opinion;
IT IS ORDERED, on the basis of such Findings and Opinion, pursuant to Rule II (e)
of the Commission's Rules of Practice, that Kenneth N. Logan be, and he hereby is,
denied, for a period of sixty days from the date hereof, the privilege of appearing
or practicing in any way before this Commission.
By the Commission.

Francis P. Brassor,
Secretary.

(SEAL)
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